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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
FABIAN SENA,
Defendant-Appellant.

No. 48400-2020
Twin Falls Co. Case No.
CR42-20-420

RESPONDENT’S BRIEF

ISSUE
Has Sena failed to show that the district court abused its discretion when it denied his Rule
35(a) motion to correct an illegal sentence?

ARGUMENT
Sena Has Failed To Show That The District Court Abused Its Discretion By Denying His Rule
35(a) Motion To Correct An Illegal Sentence
In January of 2020, the state charged Sena with three counts of burglary and one count of
grand theft. (R., pp.25-27.) Pursuant to a plea agreement between the parties, Sena pleaded guilty
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to grand theft and the state dismissed the remaining counts. (R., pp.29-45.) The district court
sentenced Sena to seven years, with four years fixed, and retained jurisdiction. (R, p.47.)
In June of 2020, Idaho Department of Correction (“IDOC”) staff sent a letter to the district
court recommending it relinquish jurisdiction. (Conf. Ex., p.2.) The recommendation was due to
Sena’s poor performance on the rider, summarized as follows:
Mr. Sena was at [North Idaho Correctional Institute] for just under 50 days. He
attended his programming and has only completed the first few sessions of both
T4C [“Thinking for a Change”] and CBISA [“Cognitive-Behavioral Interventions
for Substance Abuse”]. He had a difficult time embracing the curriculum in T4C
but did understand the programming in CBI-SA. Mr. Sena was involved in a fight
in his unit. He told the officers that he slipped and fell, but with an investigation of
the security staff, this was found to be a false statement. Mr. Sena was given several
opportunities to tell the truth about the incident; however, he continued to lie to
staff about what happened. The choice to continue to lie is not what this program
is about, and it has also caused a security risk. For these reasons, I am
recommending relinquished jurisdiction.
(Conf. Ex., p.6.) Thereafter, the district court entered an order relinquishing jurisdiction. (R.,
p.57.)
On July 1, 2009, Sena filed a motion entitled “Motion for Reconsideration,” which argued
for “reconsideration of [Sena’s] relinquishment of jurisdiction … pursuant to Rule 35 of the Idaho
Criminal Rules.” (R., p.59.) The district court noted that Sena’s motion contained “no new
information” justifying a reduction of the sentence; moreover, the court “[found] and conclude[d]
that the sentence imposed is the appropriate sentence.” (R., p.61.) The court accordingly entered
an order denying Sena’s motion. (Id.)
Sena subsequently filed a “Rule 35(a) Motion to Correct Illegal Sentence.” (R., pp.69-75.)
In it, Sena alleged his sentence violated the Eighth Amendment because it “presented [him] with
a Hobson’s choice,” insofar as he “suffered an attack by a fellow inmate,” and was told he “had to
[implicate] that inmate, in the presence of that inmate, or be terminated from the Rider program
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for not being honest.” (R., p.73; Tr., p.4, Ls.5-6.) “For his own safety,” Sena explained, he “chose
not to inform on his assailant, and was subsequently removed from the Rider program.” (R., p.73.)
Sena contended that relinquishing jurisdiction under these circumstances “would [shock] the
conscience of reasonable men.” 1 (Tr., p.5, Ls.23-24.)
The court held a hearing on Sena’s Rule 35(a) motion. (R., p.76.) The court determined
that Sena had failed to demonstrate that he faced a “Hobson’s choice,” or that the imposed sentence
was otherwise illegal:
I reviewed the [addendum to the Presentence Investigation] that was filed
on the 23rd of June in detail. I looked at the progress, or lack thereof, that was being
made in certain areas of Mr. Sena’s Rider. Recognized that, as [the prosecutor] has
pointed out, it wasn’t so much that he was presented with, as you put it, a Hobson’s
choice. It’s that he just lied about what happened.
Choice or otherwise, he could have simply said, “I’d rather not talk about
it,” and remain silent. He chose instead to make up stories, multiple stories. The
reasons for what he did, I don’t want to guess….
…
In terms of your argument that he was presented with a Hobson’s choice, I
don’t think the sentence that was imposed originally … was in any way illegal.
Again, the fact that given the opportunity to successfully complete a Rider
that Mr. Sena was recommended to be—or the Court—the Court—IDOC
recommended the Court relinquish jurisdiction based upon his conduct during the
Rider. Again, I don’t think that then makes the sentence illegal nor does the Court
exercising its jurisdiction to impose the sentence based upon those
recommendations.
(Tr., p.11, L.23 – p.13, L.12.)
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Sena also argued that, notwithstanding the contrary holding in State v. Gill, 150 Idaho 183, 244
P.3d 1269 (Ct. App. 2010), Idaho Code § 19-2601(4) would allow the district court to place him
on a second rider without an intervening period of probation. (R., p.74.) The district court declined
to reach that issue (Tr., p.12, Ls.8-12), and Sena has not raised it on appeal (see Appellant’s brief).
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Thus, the court “conclude[d] that the sentence imposed is not an illegal sentence under the
Eighth Amendment to United States Constitution or otherwise,” and entered an order denying
Sena’s Rule 35(a) motion (R., p.77 (emphasis original)), from which Sena timely appealed (R.,
pp.79-81).
Sena has failed to show any error in the denial of his motion. In State v. Clements, 148
Idaho 82, 87, 218 P.3d 1143, 1148 (2009), the Idaho Supreme Court held that “the interpretation
of ‘illegal sentence’ under Rule 35 is limited to sentences that are illegal from the face of the
record, i.e., those sentences that do not involve significant questions of fact nor an evidentiary
hearing to determine their illegality.” Thus, a sentence will not be illegal from the face of the
record if it depends on “a factual determination,” such as the determination made “after reviewing
testimony from the preliminary hearing.” Id. Courts accordingly “lack[] authority under Idaho
Criminal Rule 35 to examine the underlying facts” of a case in order to determine that a “sentence
was illegal.” Id. at 88, 218 P.3d at 1149.
Applying those standards here is straightforward. Sena received a seven-year sentence (R.,
p.47), well within the 14-year maximum sentence for grand theft. I.C. § 18-2408. The face of the
record does not show Sena’s sentence is illegal. Thus, the district court properly denied Sena’s
Rule 35(a) motion to correct an illegal sentence. (R., p.77.)
On appeal, Sena reiterates what he argued below: that the PSI addendum shows he faced a
“Hobson’s choice,” which, claims Sena, violates the Eighth Amendment. (Appellant’s brief, p.4.)
But, like the transcript-dependent argument in Clements, this is a factbound claim that cannot show
an illegal sentence. Resolving Sena’s claim requires reviewing the PSI addendum and answering
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a question of fact: whether he faced a “Hobson’s choice” while on his rider. 2 This goes beyond
the face of the record. Sena’s claim is therefore not cognizable under Rule 35(a) and was properly
denied.
Even assuming the lower court could have granted Rule 35(a) relief based on a review of
the facts in the PSI, Sena still fails to demonstrate error. He makes his argument “[m]indful of …
the fact that the district court stated that it relinquished jurisdiction over Mr. Sena because he lied
to prison officials, rather than merely remaining silent.” (Appellant’s brief, p.4 (emphasis added).)
Thus, even Sena admits it wasn’t any choice to stand silent, or any Hobsonian traps, that
led to the court to relinquish jurisdiction. It was his lying. (Tr., p.12, Ls.1-7.) And on that score,
Sena fails to demonstrate that it “shocks the [conscience] of reasonable men,” “is cruel and unusual
punishment” (see Appellant’s brief, p.4), or is anything near error, for the court to relinquish
jurisdiction based on Sena’s poor rider performance, including his repeated lying to prison
officials.
Because Sena fails to demonstrate that his sentence is illegal from the face of the record,
he fails to show error. This Court should affirm.

2

For what it’s worth, Sena fails to show his version of events is even a true Hobson’s choice. A
Hobson’s choice “is a free choice in which only one thing is actually offered”; a choice between
something and nothing at all. See https://en.wikipedia.org/wiki/Hobson%27s_choice. The
purported facts here show, at worst, “a choice between two undesirable options, which is a
dilemma.” Id.; Herron v. Commonwealth, 55 Va. App. 691, 704, 688 S.E.2d 901, 907 (2010)
(“Thus, appellant’s choice may have had the effect of discouraging the exercise of his
constitutional right against self-incrimination, but that does not mean such choice was prohibited.
Appellant was not presented with a ‘Hobson’s choice’ but rather with a ‘dilemma,’ or a choice
between two options of nearly equal value.”).
5

CONCLUSION
The state respectfully requests this Court affirm the district court’s order denying Sena’s
Rule 35(a) motion.
DATED this 13th day of July, 2021.

/s/ Kale D. Gans
KALE D. GANS
Deputy Attorney General
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